Position of the Belgian Platform for Just and Sustainable Trade on the
revised draft of the legally binding instrument (LBI) to regulate, in
international human rigths law, the activities of transnational
corporations (TNCs) and other business enterprises (OBEs)
Introduction
Oil spills, building collapses, land grabbing, restrictions on freedom of association, undecent working
conditions, pollution,… : these are some examples of the numerous violations of the fundamental rights
of people and workers. Often human rights violations are linked to the activities of corporations. National
and international legislations aimed at regulating the activities of these enterprises are numerous but
struggle to demonstrate their effectiveness. Even though the abuses committed by some of these entities
are legion, corporate impunity persists and affected communities are left behind without means of redress
and reparation.
At its 26th session, on 26 June 2014, the Human Rights Council adopted resolution 26/9 by which it decided
“to establish an open-ended intergovernmental working group (OEIGWG) on transnational corporations
and other business enterprises with respect to human rights, whose mandate shall be to elaborate an
international legally binding instrument (LBI) to regulate, in international human rights law, the activities
of transnational corporations and other business enterprises.” Since then five sessions of this OEIGWG
have taken place and a draft text for the binding treaty has been elaborated. The text was revised after
the fourth session.
This treaty represents a historic opportunity to obtain clear binding rules to ensure enterprises respect
human rights and the environment everywhere. It has the potential to address gaps and insufficiencies in
the global legal framework. It will contribute to redress the current imbalances between the far reaching
rights for corporations and access to tribunals to enforce them (ISDS) that are in stark contrast to the lack
of binding obligations. Furthermore, the treaty will contribute to setting a level playing field for enterprises
worldwide.
The European Union and Belgium more specifically should be at the forefront of the development of this
treaty. Even more so now that pressure is increasing to end the impunity of transnational corporations
(TNCs) and protect human rights and the environment. A large coalition of hundreds of civil society
organizations supports the treaty and more than 847.000 European citizens signed a petition1 to ask for
binding regulation of the activities of TNCs.
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Objective of this position
This position is developed by the corporate accountability working group and was approved by the
Platform for Just and Sustainable Trade. This platform gathers NGOs, trade unions and other civil society
organizations. This text contains our common position on the revised draft text of the LBI2. The draft text
was released in July 2019 in preparation of the fifth negociation session of the Open ended
intergovernmental working group that took place in October 2019.
As civil society organizations defending human rights, labour standards and the environment, we demand
to be consulted by the Belgian government on its position during the negotiations of the OEIGWG, as well
as on the position it will defend during the discussions to develop a common EU position towards the LBI.
The points developed in this position should unequivocally be taken into account to ensure that
transnational corporations and other business enterprises respect human rights and the environment.
Without the necessary adaptations, the treaty risks to be ineffective in the protection of people’s human
rights.

General remarks about the revised draft
We welcome the revised draft which is an important step in the continuation of the process towards the
adoption of a binding treaty to regulate the activities of TNCs and Other Business Enterprises (OBEs) in
international human rights law. The revised draft is much clearer than the zero draft, the structure is more
coherent and the text more precise, reflecting a number of civil society proposals and concerns raised
before. As such it provides a solid basis for further constructive debate, dialogue and improvement.
The new draft is a compromise text that attempts to reconcile the variety of views expressed previously.
It incorporates both requirements for preventative measures as well as access to remedy, which are critical
components in ensuring effective respect for international human rights law by TNCs and other business
enterprises.
A new element is the extension of the scope to all business enterprises regardless of their size, sector,
operational context, ownership and structure. Hereby taking into account the EU’s and Belgium’s previous
concerns. International law already states that the State’s duty is to protect against human rights abuses
in the context of all business activities3. This is also consistent with legislative initiatives within several
member states of the European Union, concerning human rights due diligence (HRDD), and the recent
announcement by Commissoner Didier Reynders 4 of a future EU-wide legislative proposal on HRDD.
Nonetheless, the emphasis on transnational activities of enterprises in the revised draft remains essential.
Experience shows that this is where we face the biggest challenges and accountability gaps: complex
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business structures and value chains, jurisdictional restraints, divergent legal systems and levels of
enforcement resulting in corporations being able to avoid legal liability.
In conclusion, the revised draft contains important elements that will contribute to strengthening the
protection of human rights by regulating the activities of TNCs and OBEs in international human rights law.
Yet, many articles need to be strengthened.

Priorities for the improvement of the revised draft
1. Primacy of human rights over trade and investment agreements
The treaty and the preamble in particular should contribute to correcting the asymmetries in international
law by reaffirming the primacy of human rights over commercial and investment rights. In this regard,
along with articles 55 and 56 of the Charter of the United Nations (paragraph 5), and pursuant to article
103 of the same Charter, the preamble should include a reference to the primacy of human rights.
Therefore, we propose to add a new line in the preamble: “Reaffirming the primacy of human rights
obligations and obligations under the Charter of the United Nations over all international agreements,
including trade, investment, finance, taxation, environmental protection, development cooperation and
security obligations.” Furthermore, we propose to change “be compatible” by “comply” in article 12.6 of
the revised draft text.
2. Eliminate sentences such as “in accordance with domestic law” throughout the revised
draft
Various articles include sentences such as “in accordance with domestic law.” Such sentences undermine
the entire purpose of an international LBI. They also increase the risk that the treaty will be ineffective
when affected communities use it to seek justice. Therefore, the references to domestic law should be
removed (in articles 1.1, 4.10, 4.11, 4.12, 4.14, 4.16, 5.4, 6.7, 8.1, 9.2, 10). Furthermore, it is necessary to
include a new article: “Parties may not invoke their domestic law as justification for the non-observance of
the obligations laid down in this instrument. If a conflict between this instrument and a rule of domestic
law is inevitable, the State must amend the latter as quickly as possible in order to bring it into line with its
obligations under this instrument.”
3. Replace victims by rights holders
Throughout the revised draft victims should be replaced by rights holders. This would better reflect the
responsibility of the state to protect the rights of people and to prevent human rights abuses by
corporations. Affected people often prefer the term rights holder over victim which evokes a “passive”
and vulnerable person as opposed to a person with agency that claims its human rights. Finally, the term
rights holders allows to include people at risk of corporate abuse and is not limited to people that have
already suffered damage.

4. Reference to groups needing special protection

We welcome the fact that the revised draft refers to groups needing special protection, such as women
and human rights defenders, because they are disproportionately affected by the activities of
transnational corporations and other business enterprises and face greater barriers and risks when trying
to access justice. Yet, the LBI must do more to address the specific impacts of corporate abuse on these
groups by including gender-responsive measures in the articles on the rights of victims and prevention
measures as well as adequate and effective measures5 to protect defenders. Furthermore, apart from
women, human rights defenders and indigenous people, the LBI should include other groups that need
special protection: peasants and other rural communities6, informal workers, trade unionists, children,
persons with disabilities, migrants, refugees, internal displaced persons and LGBTQI+, ….
5. Replace “contractual” by “business relationship” and mention explicitly investments and
financial institutions
“Contractual relationship” should be replaced by “business relationships” in article 1.3 in order to avoid a
too narrow interpretion of the relationships covered under the treaty. Furthermore, financial flows
(investments and profit) should be explicitly integrated in this article. Similarly, article 3.2.b should include
financing to make sure financial institutions are covered under the treaty. Finally, the change from
contractual to business relationship should be done consistently troughout the text (Art. 3.2b, 5.2a, 5.2b,
5.2c, 5.2d, 5.3a, 5.3c, 5.3d, 5.3e, 6.6, 7.2)
6. Improve provisions on access to justice and remedy
The right of access to justice is extremely important to ensure the effectiveness of the binding treaty. The
draft contains some very good elements. Nevertheless, we believe the articles on access to information
(4.6 and 4.7) are essential and should be strengthened. Information should include: information regarding
all the different legal entities involved in the transnational business activity alleged to harm human rights,
such as property titles, contracts, communications and other relevant documents
Furthermore, the text should include the possibility of class action and a better protection of human rights
defenders and trade unionists. Also, an article should be added that states: “the use and access of nonjudicial mechanisms shall not compromise the rights-holders’ access to judicial mechanisms”. Finally, we
propose to include in article 4.16 a rebuttable provision of control by the home or controlling companies
over companies with which they have contractual or other business relationships and which are alleged to
have caused human rights abuses, whereby the court would presume sufficient links between the different
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companies involved unless the companies can prove to the contrary. Another option would be to state
that the burden of proof falls on the party best placed to access or obtain the relevant information.
Article 7.1 should be amended as follows: “Jurisdiction with respect to claims brought by victims,
independently of their nationality or place of domicile, arising from acts or omissions that result in
violations of human rights covered under this (Legally Binding Instrument), shall, upon the claimant’s
choice, vest in the courts of the State where. . .”
Furthermore, two articles should be added to avoid forum non conveniens and include forum necessitatis.
7. Strengthen prevention
The part on prevention is a crucial element of the treaty and should be further strengthened. Although we
welcome the inclusion of due diligence obligations for companies, it is important to include other
preventive measures for the state. This can be through the incorporation of specific provisions in their
administrative law and through human rights, gender, and environmental impact assessments before,
during and after a State Party engages in, supports or shapes a business activity.
Furthermore, the requirements for due diligence should include adequate consultations with potentially
affected and affected rights holders throughout the whole due diligence process (including trade unions
and workers’ representatives) (article 5.2.b) and public disclosure of information about the due diligence
outcomes (art. 5.2.d). Finally, it is essential to change Article 5.3.b that should refer to the internationally
agreed standard of Free, Prior and Informed Consent (FPIC), not only to consultations.
8. Protection against corporate capture
We welcome and support the inclusion of the article 5.5 that protects against corporate capture.
Nevertheless, it could be strengtened by changing this article to the following: (…) State parties shall act
to protect these policies, laws, policymaking processes, government and regulatory bodies, and judicial
institutions from undue influence of commercial and other vested interest of the private sector.
9. Specific reference to administrative, civil and criminal liability for human rights abuses as
well as non compliance with prevention measures.
One of the gaps in national and international law obstructing access to justice and effective remedy is the
absence of clear rules governing legal liability for damage caused by TNCs and OBEs or damage to which
they contributed. Therefore, we welcome the clear language of article 6.1 stating “State Parties shall
ensure that their domestic law provides for a comprehensive and adequate system legal liability for human
rights violations or abuses in the context of business activities, including those of transnational character.”.
We propose to include a specific reference to administrative, civil and criminal liability in this article.
Secondly, it is crucial to ensure the reference to specific criminal offenses in article 6.7 is not an exhaustive
list. This should be specified in the article. Furthermore, we propose to include a specific article to
strengthen administrative liability for companies that abused human rights additional to civil and criminal
liability, as well as liability for companies that do not comply with prevention measures including human
rights due diligence.

Finally, we propose to add to article 6.9: “State Parties shall also provide measures under domestic law to
establish administrative and civil legal liability for acts that are not considered criminal offenses and State
Parties shall also develop their criminal liability law to include acts that go beyond traditional criminal
offenses to include violations of a full range of human rights, including economic, social, cultural and
environmental rights.”
10. Strengthen enforcement mechanisms
The current proposed enforcement mechanism is too weak to ensure full compliance by TNCs and OBEs.
It is crucial that the future treaty includes a strong monitoring and enforcement mechanism.

